CW TTEE KR | DAHO S H (H DESERT

| BLA 93-619 Deci ded Decenber 4, 1996

Appeal froma decision by the Shake R ver Area Manager, Burley (Idaho)
Dstrict, Bureau of Land Managenent, finding no significant inpact, based
on Environnental Assessnent No. | D 020-93-024, and approvi ng chem cal
treatnent of sagebrush and snakeweed in two grazing all ot nents.

Afirned.

1.

Environnental Quality: Environnental S atenents

The general standard upon NEPA review of a BLM

deci sion based on a FONS for the proposed action is
whet her the record establishes that BLMtook a "hard

| ook" at the environnental consequences of the action;
identified the rel evant areas of environnental concern;
nade a reasonabl e finding that the inpacts studied are
insignificant; and wth respect to any potentially
significant inpacts, whether the record supports a
finding that mtigating neasures have reduced the
potential inpact to insignificance.

Environnental Quality: Environnental S atenents

A decision wll be affirmed on appeal if it is based on
a consideration of all relevant factors and is
supported by the record, including an EA which

establ i shes that a careful review of environnental

probl ens has been nade, all rel evant areas of

envi ronnental concern have been identified, and the
final determnation is reasonable in |ight of
environnental analysis. A party challenging a decision
nust show that the determnati on was premsed on a
clear error of law a denonstrable error of fact, or
that the analysis failed to consider a substanti al
environnental question of nmaterial significance to the
action for which the analysis was prepared. Mre

di fferences of opinion provide no basis for reversal of
BLMs decision if it is reasonabl e and supported by the
record on appeal .
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3. Admnistrative Procedure: Admnistrati ve Revi ew -
Appeal s: Jurisdiction--Board of Land Appeal s

The Board of Land Appeal s does not have jurisdiction to
adj udi cat e chal | enges to the adequacy or conpl et eness
of a resource nanagenent plan. A resource nmanagenent

pl an establ i shes nanagenent policy, and its approval is
subject only to protest to the Orector, BLM whose
decision is final for the Departnent. However,

deci sions which inplenent the policy stated in a

resour ce nanagenent plan are appeal abl e to the Board.

APPEARANCES. Randy Morris, Chairperson, Cormittee for Idaho's H gh Desert.
(PN ON BY ADM N STRATI VE JUDGE MULLEN

The Cormittee for Idaho's Hgh Desert (AH) has appeal ed froma

deci sion and finding of no significant inpact (FONS) based upon the Tugaw
Sagebrush and Snakeweed ontrol Environnental Assessnent (EA) | D 020- 93-
024. The decision and finding were issued by the Shake R ver Area Manager,
Burley (ldaho) District, Bureau of Land Managenent (BLMV, on July 15, 1993.
The deci sion adopts the recormendation, rational e, and mtigation neasures
BLM devel oped for use of the herbicide 2,4-Dto treat Womng bi g sagebrush
on 200 acres of a 320-acre tract insecs. 24 and 25, T. 12 S, R 20 E,

Boi se Meridian, which is part of the Buckhorn-Churchill Alotnent, and the
use of the herbicide Picloramto treat snakeweed in a 200-acre tract in
secs. 8and 17, T. 12 S, R 19 E, Boise Mridian, which is a part of the
Artesian-Kidd Al ot nent .

BLMs statenent of the purpose and need for EA I D 020-93-024 reads as
follows: "The purpose of the proposed action is to better control
sagebrush and snakeweed encroachnent in crested wheat grass seedings. The
proposed action is needed to protect the initial investnents, restore the
forage production by renovi ng conpetition, and inprove the condition of the
seedings"” (EAat 1, 2).

The EA describes the general setting of the affected grazi ng
allotnents as:

The Buckhorn-[Churchill] Alotnent is |ocated 10 mles nort hwest
of CGakley and the Artesian-Kidd Allotnent is |ocated 15 ml es
northwest of Cakley. These allotnents are bordered by private
land to the north and Forest Service land to the south. The
Buckhorn-Churchill Al otnent consists of 7,876 acres of federal

I and of whi ch approxi mately 22%or 1,730 acres have been seeded
to crested wheatgrass and the renai nder is native range. The
Artesian-Kidd Allotnent consists of 4,869 acres [of] federal |and
consi sting of approxi nately 12%or 560 acres of crested

wheat grass seedi ngs and the renai ning acreage i s native range.
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(EA 111, AFFECTED BNV RONVENT: A General  Setting). 1/

The 200-acre tract selected for treatnent in the Buckhorn-Churchill
Alotnent was seeded wth crested wheatgrass to provide forage for
cattle in 1966. A the tine, 20 percent of the allotnent was covered wth
sagebrush and the all ot nent provided forage for 93 aninal unit nonths
(AMs). 2/ In 1993 sagebrush covered 45 percent of the tract, and BLM
noni toring data i ndicate that increased sagebrush cover has reduced the
parcel's carrying capacity to 68 AUMs (EA |. A Purpose and Need for the
Proposed Action). Wien the Artesian-Kidd Al otnent was seeded wth crested
wheat grass 1 n 1955, no snakeweed was grow ng on that parcel. In 1993,
snakeweed covered 45 percent of the acreage, reducing the nunmber of AUMs
the land coul d support fromapproximately 103 to 73 AUMs (EA 1. A
Purpose and Need for the Proposed Action).

Several alternative nethods of controlling the snakeweed and sagebr ush
were considered. Aternative 1, which contenpl ated appl yi ng Spi ke (a
chenmical herbicide), was rejected because Spi ke was effective in
control i ng sagebrush, but was not as effective as Picloramin control | ing
snakeweed and cost twce as nuch to apply as 2,4-D  Aternative 2,
prescribed burning, was rejected because it was not as effective,
nanageabl e, or accurate in controlling snakeweed as chemcal treatnent.
Aternative 3, nechani cal brush control, was rejected because it woul d
disturb topsoil and provide an ideal seedbed for snakeweed and ot her
noxi ous weeds. The fourth alternative, the no action alternative, was
rej ected because the initia investnent nade in seeding the land wth
crested wheatgrass woul d be | ost if sagebrush and snakeweed are not
controlled (EA 1. B Aternatives).

BLM assessed the environnental inpact of the proposed herbi cide
applications on soils, vegetation, water, recreation, |andscape visual
effects, and wldife. The EA docunent concludes that reduction of the
snakeweed woul d be beneficial to the deer and ant el ope popul ati ons because
they forage on crested wheatgrass in the spring and during mld wnters and
do not eat snakeweed. To mitigate possible negative effects upon wildlife
and songbirds as a result of a loss of cover, a 120-acre tract in the
Buckhorn-Churchill Alotnent would not be treated, and a riparian tract
woul d be fenced to bar |ivestock access. Nested frequency nonitoring
transects woul d be established in the area to nonitor the effect of the
proposed treat nent on the vegetation.

The BLM scopi ng docunent states that the EA for the use of herbicides
to control sagebrush and snakeweed in the two allotnents is tiered to the
Cassi a Resource Managenent A an (RW) and the Environnental | npact
Satemnent (BS entitled "Vegetation Treatnent on BLMLands in Thirteen
Véstern

1/ The citations to the EAidentify the outline organization of that
docunent. The EAin the record is not pagi nated.

2/ A AMis "* * * the anount of forage necessary for the sustenance of
one cowor its equivalent for a period of 1 nonth." See 43 GFR 4100. 0-5.
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Sates.” The Record of Decision for the HS was signed by the Drector of
BLMon August 7, 1991 (Decision Record and H nding, Appendices Cand D.

n January 28, 1993, the Burley Dstrict Manager sent a letter and the
BLM scopi ng docunent to 65 individuals, organizations (including AH), and
Sate and Federal officials, advising themof the proposed herbici de spray
action, noting that an EA was bei ng prepared, and soliciting conments,
whi ch were to be submtted by March 1, 1993. 3/

A HD submtted comments on the scopi ng docunent to BLMon February 27,
1993, and on April 5, 1993, BLMsent AQHD draft copies of the EA and an
unsigned FONS for comment and review On April 28, 1993, A HD submtted
comments on the proposed draft EA and FONS to BLM BlLMhas addressed t he
A HD corments, and the final EA and FONS reflect consideration of the
concerns expressed by dHD and ot her public and governnental conment at ors.

The final EA includes provisions for a nonitoring programto assess the
effect of the proposed herbicide treatnent on vegetation. @ July 15,
1993, a copy of the final EA and the FONS as approved by the Shake R ver
Area Manager, BLM were sent to dHD (Decision Record and H ndi ng,
Appendi ces B and Q.

A HD appeal ed BLM's July 15, 1993, decision. By order dated
Septentber 28, 1993, BLMs deci si on was stayed pendi ng appeal .

AHD characterizes itself as "a non-profit, 'grass roots,' all-
vol unt eer organi zati on coomtted to participating in the sound nanagenent
of Idaho' s high desert country.” QHD states that its nenbers use Federal
public lands for "recreational, educational, scientific, aesthetic, and
religious purposes,” and that the organi zation has been actively invol ved
i n managenent and st ewardshi p deci si ons whi ch affect public |ands since
1979 (Request for Extension of Tine, 1-2).

Inits statenent of reasons (SR, AHDcites three reasons for
reversing the BLM deci si on on appeal :

(1) EA (1D 020-93-024) was not prepared in accordance wth
the regul ations for Inplenenting the Procedural Provisions of the
National Environnental Policy Act (NEPA) (40 GFR Parts 1500-
1508) .

3/ A nunber of specialists were consulted during preparation of the EA
including the follow ng nenbers of BLMs Shake R ver Resource Area staff:
area nmanager, district archaeol ogist, wldife biologist, ecologist,

out door recreation planner, and supervisory range conservationist. 1In
addition to the grazing permttee, AHD and a representative of the BLM
advi sory board for recreation, the followng governnental entities were
represent ed: Shoshone- Bannock Tribes, the US Hsh and WIdlife Service,
and the Idaho Departnent of Hsh and Gane (EA V. GONSLLTATI ON AND
COORD NATI AN .
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(2) The EAfailed to state the factual present condition of
the native Shakeweed in the Artesian-Kidd A | ot nent.

(3) The goal s stated in the land use plan to which the EAis
tiered are arbitrary and unreasonabl e and precl ude the
devel opnent of reasonabl e alternati ves.

AHD alleges that EA | D 020-93-024 was not prepared in accord wth
regul ations, found at 40 CFR Parts 1500- 1508, that apply to and bind al |
Federal agencies in inplenenting the procedural provisions of the National
Environmental Policy Act of 1969 (NEPA), as anmended, P.L. 91-190, 42 US C
§ 4321-4370 (1994). Specifically, AHD asserts that BLMs statenent in the
EA identifying the purpose and need for the proposed action "is totally
i nadequate and is in violation of 40 R 1502. 13 * * *" (SR at 2-3).

40 (MR 1502. 13 speci fies how the purpose and need of an B S shall be
expressed: "The [HY shall briefly specify the underlying purpose and
need to which the agency is responding i n proposing the al ternatives

i ncl udi ng the proposed action.”

Ve note that AHD s analysis applies regulations found at 40 CFR
Part 1502 for the devel opnent of an HS to the devel opnent of an EA The
tiering relationship between an BS and a site-specific EAis specified at
40 R 1502. 20:

Agencies are encouraged to tier their environnental inpact
statenents to elimnate repetitive discussions of the sane issues
and to focus on the actual issues ripe for decision at each |evel
of environnental review (81508.28). Wenever a broad
environnental inpact statenent has been prepared (such as a
programor policy statenent) and a subsequent statenent or

envi ronnental assessnent is then prepared on an action incl uded
wthin the entire programor policy (such as a site specific
action) the subsequent statenent or environnental assessnent need
only summari ze the issues discussed in the broader statenent by
reference and shall concentrate on the issues specific to the
subsequent action. The subsequent docunent shall state where the
earlier document is available.

Thus, tiering is used when devel oping a site-specific EAto isolate
specific relevant issues for anal ysis and review and to incorporate by
ref erence policy determnations upon which those specific actions wll be
based.

[1] The general standard upon NEPA revi ew of a BLMdeci si on based on
a FONS for the proposed action is whether the record establishes that BLM
took a "hard | ook" at the environnental consequences of the action;
identified the rel evant areas of environnental concern; nade a reasonabl e
finding that the inpacts studied are insignificant; and with respect to any
potential ly significant inpacts, whether the record supports a finding that
mtigati ng neasures have reduced the potential inpact to insignificance.
Qegon Natural Resources Gouncil, 131 | BLA 180, 186 (1994).
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AHD asserts that BLMdid not take a "hard look" inits NEPA anal ysi s
and offers its observation that broomsnakeweed is a native plant while
crested wheatgrass is an exotic introduced to provide forage for cattle.
AQHD alleges that BLMfails to denonstrate how control i ng broom snakeweed
w il restore the forage production of the crested wheatgrass seedi ngs. 4/
A HD argues that BLMignores the underlying causes of snakeweed vitality:
drought and excessive cattle grazing on the crested wheatgrass (SCR at 3,
4).

AHD argues that as a result of BLMs failure to agree wth A HD
regardi ng the cause of the increase in snakeweed, BLMfailed to explore the
full range of appropriate and reasonabl e alternatives and thus was unabl e
to nake a reasoned choi ce fromanong reasonabl e options (SCR at 6).
Aternatives that AQHD asserts shoul d have been exanined by BLMare the
reduction in the nunbers of |ivestock permtted to graze, changes in
season of use, and extended rest fromgrazing (SC(R at 6).

The record shows that BLMconsi dered and rejected the alternatives
raised by AQHD but had not rul ed out reconsideration of those options at a
| ater date:

The area included in this proposal is under responsible
nanagenent. Approxi natel y 100 head of cattle run on the

[ Buckhor n-Churchi | I] proposed pasture for 15 days in Qctober when
crested wheatgrass is dornant. The proposed pasture is grazed for
two years, then rested two years. This alternates every second
year. The area proposed for snakeweed spray on the Artesian-K dd
Alotnent is grazed in the spring every year. Vé wll be

consi deri ng nanagenent changes on this allotnent. The Artesian-
Kidd Allotnent was rested in the spring this year and wll not be
used again until grasses and forbs rejuvenate after spraying.

(EA Appendi x B, Response to GComments Recei ved During the Corment Period).
BLMal so notes in the EAthat further determnations regardi ng

grazing in the allotnents woul d be nade after examning the success of the
spray programin revitalizing crested wheat grass:

4/ In a My 3, 1993, response to the proposed EA and FONS, A HD rai sed
essentially the same question wth regard to reduced vitality of crested
wheat grass in areas W th sagebrush encroachnents. In its response BLM
stated that:

"In a study done on the Tews Berger Allotnent in the Burley D strict
it was found that crested wheatgrass seedings wth 11. 4% sagebrush canopy
decreased significantly in pounds [of] air-dry crested wheat grass/ acre
conpared to those wth O percent sagebrush canopy. For exanple, in 1970,
areas Wth no treatnents and 11. 4% sagebrush canopy had 652 pounds [ of ]
air-dry crested wheatgrass/acre while areas that were treated and had 0%
sagebrush canopy had 1250 pounds [of] air-dry crested wheat grass/ acre. "
(Decision Record and FH nding, Appendix Bat 1).
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Treated areas woul d be rested fromlivestock grazing for at |east
one grow ng season after conpletion of the treatnent. Afterwards
a deferred or rest rotation grazing systemwoul d be enpl oyed.

If the forage species, prinmarily crested wheat grass, have not
regai ned the desired health and vigor in the one grow ng season
of rest, additional rest would be inpl enented. The need for
additional rest wll be determned by the Bureau of Land
Managenent (BLN) .

(EA 1. PROPCEED ACTI ONS AND ALTERNATIVES: A Proposed Action).

AHDidentifies three additional areas in which it disagrees wth
BLMs EAand FONS: the finding of no negative cumul ative inpacts on
wldife and threatened and endangered species (S(Rat 9); 5/
identification of mtigation neasures to conpensate for the reduction in
shrub cover (SR at 12-15) 6/; and the design and i npl enentation of a
nonitoring plan (SORat 15, 16). 7/

[2] AFONS decision wll be affirned on appeal if it is based on a
consideration of all relevant factors and i s supported by the record,
i ncludi ng an EA whi ch establishes that a careful review of environnental
probl ens has been nade, all rel evant areas of environnental concern have
been identified, and the final determnation is reasonable in |light of
environnental analysis. A party challenging a FONS findi ng nust show t hat
the determnation was premsed on a clear error of law a
denonstrabl e error of fact, or that the analysis failed to consider a
substantial environnental question of material significance to the action
for which the anal ysis was prepar ed.

AHD has failed to identify deficiencies in BLMs EA and FONS t hat
are premsed on an error of law a denonstrable error of fact, or which
show a failure to consider and anal yze an environnental question of
consequence to the action under review and has failed to denonstrate that
BLM

5 AHJs argunent regarding the inpact of spraying on threatened and
endangered species of wldlife is hypothetical. The area under

consi deration was not identified as habitat for threatened or endangered
species. QAHD alleges that "candi date speci es and speci es of speci al
concern” have been harned by BLMactions "simlar to the proposed acti on"
(SR at 9). Gonpare BLMs discussion of the effects of spraying on
wlidlifeinthe EAat Il1l1. AFFECTED E\M RONMENT: B. Affected resour ces,
Non-critical Henents. Widlife.

6/ BLMs mtigation neasure providing sagebrush cover for wildlife and
birds by creating a | eave area was cited wth approval in an Apr. 14, 1993,
US FHshand WIdlife Service nenorandumsi gned by the H el d Supervi sor,
Ecol ogi cal Servi ces.

7/  The EA states that nested frequency transects woul d be establ i shed
prior to treatnent and the effect of the proposed treatnent on vegetation
woul d be nonitored (EA 1. PROIPCEED ACTI ONS AND ALTERVATIVES A Proposed
Action).
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failed to take a "hard | ook” at the environnental consequences of its
proposed action to spray the two grazing all ot nents.

Mere differences of opinion provide no basis for reversal of BLMs
decision if the decision is reasonabl e and supported by the record on
appeal . Southern UWah WIlderness Aliance, 127 1BLA 331, 100 |.D 370
(1993); Serra Qub, Toiyabe Chapter, 131 IBLA 342, 345 (1994). AHD
proposes that BLMnonitor its grazing plan for several years to see if it
works, evaluate the effects of the recent drought on the land, and then
deci de whether to apply herbicide to destroy the snakeweed and sagebr ush
(SSRat 15). In asserting these differences wth the EA d HD expresses
opi nions but supplies no evidence to support its views or to show howits
proposal s are nore rational than those proposed by BLM

A HD s second reason on appeal for reversing BLMs decision is that
BLMfailed to state the condition of the snakeweed on the Artesian-Ki dd
Alotnent (SC(Rat 16). AHDcontends that in a field examnation of the
allotnent, its representative found evidence that boring i nsects were
danagi ng snakeweed plants. QA HD uses this observation to argue that BLM
shoul d del ay sprayi ng snakeweed on the allotnent to all owthe demise of the
snakeweed by the boring insects (SCRat 16). dHDthus argues that taking
no action and standing by while insects feed on the snakeweed woul d not
have a significant inpact on the environnent and woul d be preferable to the
use of the herbicide. AQHDs expression of opinion fails to denonstrate an
error of lawor fact that would require reversal of BLMs deci si on.

Wien naking its determnation that a herbicide treatnent of grazing
allotnments woul d not have a significant inpact on the environnent, BLMwas
requi red to make reasoned subj ective decisions. Those decisions are
entitled to considerabl e deference even though reasonabl e nen mght differ
i n maki ng such assessnents. Wen BLMs subj ective assessnents are
chal | enged on appeal , there nust be a show ng of clear error of |aw or
denonstrabl e error of fact. Commttee for Idaho's Hgh Desert, 130 | BLA
327, 331-32 (1994).

AHD s third reason for appealing BLMs FONS in EA No. | D 020-93- 024
relates to its disagreenent wth the goals promul gated in the Cassia RW
(SSRat 16, 17). dHDargues that the goals stated inthe BS of the
Cassia RW are "arbitrary and unreasonabl €" because in the interest of
enhanci ng forage (exotic crested wheat grass) for one species of aninal
(cattle), BLMis suppressing natural succession and biol ogi cal diversity
(SSRat 16). AHDalleges that "BLMdid not anal yze natural succession and
bi ol ogi cal diversity to any significant degree in the Environnental | npact
Satenent of the Cassia Resource Managenent A an” (SORat 17) and that the
RW s nethod of predicting the forage which can be produced and sustai ned
fromcrested wheat grass appears to have been "pulled * * * out of thinair"
and shoul d be revised (S(Rat 17). QAHD concludes that the EA s
assunptions regardi ng forage goal s are unreasonabl e because they are tiered
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to the unreasonabl e forage goals in the Cassia RWP (SORat 17). Thus, AQHD
argues that it is inpossible for an EA based on an irrational forage plan
torationally assess forage goals (SCRat 2, 17).

AQHD alleges that the environnental goal s articulated in the Cassia
RW are inadequate, arbitrary, and capricious because they fail to
"anal yze to any significant degree" the concepts of "natural succession’
and "biological diversity." However, QHD does not define its proposed
evaluation criteria or submt evidence to support its concl usion.

[3] AHDchallenges the policies found in the RWP that underlie the
assunptions in the EA and only secondarily challenges the EAitself. This
Board does not have jurisdiction to adjudi cate chal |l enges to the adequacy
or conpl eteness of an RWP. An RW is "designed to guide and control future
nanagenent actions * * *" and not to inpl enent deci sions on specific
parcel s of public land. 43 GR 1601. 02; 43 R 1601. 0-5(k); The WI der ness
Soci ety, 109 | BLA 175, 178 (1989) and cases cited therein. An RW
est abl i shes nmanagenent policy, and is subject only to protest to the
Drector, BLM whose decision is final for the Departnent. 43 (FR 1610. 5
2. V¢ nmake no ruling on the A HD challenges to the policy set out in the
Cassia RW, the perceived deficiencies inthat plan, or QHD s proposed
anendnents to that plan and defer any consideration of those natters to the
Orector, BLM The Wl derness Soci ety, supra; see also Harold E Garrasco,
90 I BLA 39 (11985).

To the extent not expressly or inpliedy addressed in this decision,
all other errors of fact or law al |l eged by appel | ants have been consi dered
and are rejected. See National Labor Relations Board v. Sharpl es
Chemicals, Inc., 209 F.2d 645, 652 (6th dr. 1954); Qacier-Two Mdicine
Aliance, 88 IBLA 133, 156 (1985).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

R W Millen
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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